OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon. Geo, H. Sheppard
Comptroller of Publiec 4ccounts
Austin, Texsas

Dear Mr. Sheppard:

‘tax levied

under Article 7047(k N C Sy

must d when a molRr Vphicle
by a orporation W, is being
a is\trangsferred to a partner-
ip omp edjor the stoekholders of
rpofrat jon.
We have your for which 1s as

follows:

*The ed to thls department
as to whethe s tax lovied under
Article 7047\k), : ;i1 Statutes, applies when

the aal oorporitioh volpfitayily dissolves and the stook-
holdexrs Of the o on orm a partnership, taking

ovey the a propertises of the corporation.
I ig/ﬁfbodha the ﬁbnhnérs in the partnership hold the
interesfa\in the partnarship as they eaeh held in
rporation.\ Application 1s made to the County Tax
co or to Yrampfer the title to the motor vehicles
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Ia t County Tax Colleotor authorized to make
the tran without the payment of the one per ocent tax
levied under Airticle 7047(k)?"

In order to clarify your laetter we cuote from the
letter of the Assessor-Collector of Tarrant County:
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"The question has been raised with this offlce
rezarding the 1% 8ales Tax on the transfer as stated below:

"0n September 10th, 1945, four men formed a partner-
ship and purchased all the oommon stook of the iMaddox Milk
Produects Co. Ino. of Fort Worth, Texas. Now these gentlemen
ars diasolving the corporation and are going o operate
under the neme of Crystal Pure Dairies end want to apply
for new titles on all the motor vehlicles, but they claim
they oan make an affidavit that there is no seles tax due
but just a change of operating name, inasmush as they did
not buy equipment and good will dbut purchased ‘'Common
3tock' of said ecorporation.®

Prom the sabove it would appear that the Madidox Milk
Produots Company, Inoc., of Fort Worth, Texas, was & corporation.
We have mnade a2n examination of the charter of sald company in
the office of the Secretary of 3teate of the State of Texas,
and found that said coxpany wes duly incorpvorated with the
capital all subseribed, fully pald, and all shares were common
stook.

A oorporatiocn, as tc¢ 1ts property, 1ls a mere trustee
for its stockholders. lLenawee Jounty Savings Bank v. City of
Adrian, 33 N, 9. 304, 305, 66 Miochigan 273.

"Common stook' 1a the ordinary stook of the corpora-
tion, whether issued at its formation or afterwards, which
entitles the owner to pro rata dlvidends without any privity
or preference cover any other stockholders or ¢lass af share-
holders but squally with all other stoeckholders, axcept
preferred stockholders., . . « A stoockholder of ¢ommon atock
haa the right of attending and voting at meetings of the
corporation, partlecipation in the electlon of officers, the
formation of by-laws, the participation in the profits and
lossens, and in the finel division of the property upon
dissolution.” Storrow v. Texas Consolldated Compress and
neanurecturing ~ssoclation, 87 F. 612, 31 C. C. A. 139.
(Appealed from the Ciroult Court of the U. 3., Eastern
District of Texas). ({(2mphasis ours)

"4 'stoockholdert ia the owner of his shares absolutely,
and »as a right to manage his property as suits his own
notions.” 3ird Coal % Iron Co. v. Hume, 27 i, 750, 752,

157 Pao 278. 37 .“:.o Btt Eep. ?270
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"The 'stockholders' of a business corporation are
partners, with rights and llabilities fized by the
general or special law, which is a part of their contract.”
In re opinion of Juatices, 33 A. Iogs, 1082, 66 N, A.
629. (Emphasls ours)

"A 'share of oapltal stock' is the right to partake,
according to the amount put into the fund, of the surplus
profits, and, upon dissolution of the corporatiom, of the
fund remaining after the payment of debta; the right to
participate In the profits or_in a final distribution of
the corporation property pro rata., . . ." Pletsech v, Krause,
93 N, W. 9, 11, §I5 Wis. Jih, 8nd other cases therein
ocited; Clow v. Redman, 57 P. 437, 439, 6 Idaho 568; lMarkle

v. Burgess, 95 N. E. 308, 309, 176 Ind. 25, oiting 1 Cook
on Corporations, Sec. 12. (Emphasis ours)

*A 'shere of corporate atook'! signifies an aliquot
part of the corporation's property, and is but evidence of
the right of the owner thereof to share in proceeds of
sueh property."” Warren v. New Jersey Zinc Co., N. J.

Ch. 173 A. 128, 132, 16 N. J. Eq. 315.

"A 'share' of the stoel of a corporation ia the title

of the shareholder to his proportion of the sorporate
Frogertf.« Donnell v.—“t.v"yo“k'lozrr' 'E. 7 A, 672, 67k, 49 N. J. L. 48.
Emp _

heais ours)

Dissolution of a Texes corporation is effected under
Chapter 8 of Title 32 of the Revised Oivll Statutes of Texas,
1925, The articles so far as governing the matter under oconsidera-
tiocn are as follows:

wirticle 1387. 1205, 680, 604 How dissolved

"A corporation 1s dissolved:

"L, Nhen, without a stookholders' meeting, all the
stockholders of the corporation consent in writing to a
dissolution, the same shall be certifled to as ebove and
£i1led with the Seoretary of State., “hen any such certifi-
cate ls filed with the Searetary of State, he shall issue
a certiricate thet such consent has been riled and that
the corporation is dissolvad; and sald officer shall so
note on the ledger in his office.
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“art. 1388, 1206-7 Licuidation by cfficers

"Upon the dissolution of a eorporastion, unless a
receiver ls appointed by soxne court of ccmpetent Jurisdic-
tisn, the president sad dlrectors or managers of the

affairs of the corporation at the time of its dlissolution

shall be trusteea of the oreditors end stoskholders of

sach corporstion, with power to ssttle the affsirs, collect
the¢ outsatandingi debts,and divide tne moneys and other
property among the stockholders after psylng the debts due
and owing by such corporetion zt the time of its 4Alssolu-
ticn, as far as such money end propsrty will enable then
after paying ell jJjust and resasonable expenses; and for
this purpose they may ip the umsme of such corporsation,
gell, convey and traansfer all reai and jeraonal property
bslonglng to such company, colleet all debts, compromise
controversies, malntain or defend Judlolal proceedings,
and exercine full power ond authority of =ssild ccmpany
over such assots and property. S5Sa&id trustees shall be
severally rsspongeible tu the oreditcras and stocitholders
of sueh ocorporation to the extent of its property and
etfec?a that ehall have ecme into trhelr bands,. (lmphasis
added

LY

tirt. 1389, 1206, 682, 606 ~Sxtension or sxistsnce

"The existence of every corruration may bUe ocontinued
for three years after ita dlssolutloa ' from whatever cause,
for the purpose of enabling these uhergeﬂ with the duty,

to settle up its affairs. . . .% {Taphusis added)

The arochives of the office of the Jeoretary of
State of the 3tate of Texas disclose that the Maddox Lilk Pro-
duots Compeny, Ino., wes dlssolved by virtue and under the
srticles above yuoted and set out,

w4t *partnerszhip! 1s a relstion or atatus between
two c¢r more competent parties, uniting labor or proyerty;
or both, in lawful esnterprise. . . . In absence 0f statute
regulating general partneranip, common-law rules zovern
sases Involvinz partaersilpy juesticns.” illison v. Jamnbdell,
298 3. 4. 523, 117 Texz. 277. Rehearing denfed (1528) 1 ...
(2a; 866, 117 Tex. 277.
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Article 1436-1, V. A. P. C., being the Motor
Vehicle "Certificate of Title Act,” so far as affecting the
matter under consideratlion, reads as follows:

"Section 1, This Act shall be referred to, cited,
and known as the 'Certiflicate of Title Aet,'. . .
The following terms, as herein deflned, shall control
in the enfarocement and construotion of this Act. A4As
amended Aots 1941, 47th leg., p. 343, oh. 187, {1.

”
*« & @

"Sec, 24. The term ‘'Ceriiflicate of Title' means a
written instrument which may be issued solely by and
under the authority of the Department.

"O LI

"Sec, 27. Before selling or dlsposing of any motor
vehilcle reguired to be reglstered or licensed in thris
3tate on any highway or public place within this State,
exoept with dealer's metal or cardboard license number
thereto attashed as pow provided by law, the owner shall
make applioation to the designated agent in the county
of his domicile upon form to be preseribed by the Depart-
ment for a certificate of title for such motor vekicle.

". L ] [ ]

*3eo. 35. Whenever the ownership of a motor vehiole
reglstered or llcensed within this State 1s transferred
by operation of law, as upon laheritance, devise or beguest,
bankruptey, receivership, Judleial sale, or any other
involuntary divesture of ownership, the Department shall
issue a new gertificate of title upon being provided with
certirled ocopy of the provate proceedings, 1f any (if no
edministration 18 ne¢essary, then upon affidavit showing
suoh fact and all of the helrs at law and specification
by the helrs as to in whose name the certificate shall
issue), or order or bill of sale from the officer making
the Judioclak sale, esxoept however, that where foreclosure
is had under the terms of a llen, the affidavit of the
person, firm, asscoelation, or corporation or authorized
agent, of the fact of repossession and divestiture of title
in accordance with the terms of the llen, shall be suffi-
olent to authoriye the issuance of a new certificate of title
in the neme of the purchaser at such sale, and except
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further that in the case of the foreclosure of any
Constitutional or Statutory lien, the affidavit of

the holder of suoch lien, or if a corporation, 1ts

agent, of the faot of the oreation of such lien and

ths divastituro of title by reascn thereof in acocordance
with law, shall be sufficient to authorize the issuance
of a new certificate of title in the name of the pur~
chaser,

n. L

*Seo, 38, The Department shall refuse issuance of
a oertifiocate of title, or having lssued a certificate
of title, suspend or revoke the ssme, upon any of the
following groundsi :

"a'.o.

»{o) That the registration of the vehiole stands
suspended or revoked.

n(d) That the required fee has not been paid.

”0 . &

"Sec., 57. Zaoh applicant for a certificate of title
or re~issuance thereof shall pay to the designated agent
the sum of Pifty (50) Cents, of which Twenty-five {(25)
Cents shall be retained by the designated agent, from
whioh he shall be entitled to sufficlent money to pay
expenses necessary to effiolently perform the duties set
forth herein; and the remaining Twenty-five (25) Cents
shall be forwarded to the Department for deposit to the
Stete Highway Fund, together with the application for
cartiricate of title, within twenty-four (24) hours
after same has heen recelved by said designated agent,

« o & As amended Aots 1941, 4L7th Leg., p. 343, oh. 187,
}6; Aots 1943, 48th Leg., ps 4Ok, oh, 272, { 1.

"o o @
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"SGO L ] 631 L] - [ ]

*{e¢) The owner of a motor vehicle registered in this
State shall not after January 1, 1942, operate.or permit
the operation of any such motor vehlcle upon any Lighways
without first obtaining a certificete of title therefor
from the Department, nor shall any person operate any such
motor vehicle upon the publiic highways knowing or having
reason to belleve that the owner hag failed to obtsain a
certificate of title therefor.”

Article 7047k, Motor vehicle retaillsales tax, reads
as follows:

n3ection l. (a) There 48 hereby levied a tax upon
every retail sazle of every motor vehiole sold in this
State, such tax to be equal to one (1) per cent of the
total oonsidera*ion peld or to be paid to the seller by
the buyecr, which c¢onsideration shall inelude the amount
paid or to be paid for sald motor vehiole and 211 acces-
aories attached thereto at the time of the sale, whether
auch consideration be in the nature of ocash, credit, or
exchange of other property, or a combination of these.
In the event the consideration received by the sellsr
Includes any tax imposed by the Federal Government, then
such Federel tax shall be deducted from such consideration
for the purpose of ocomputing the amcunt of tax levied by
this Artlole upon such retall sale.

"

"Sec. 3. (a) The term *'sale' or 'sales' as herein
used shall include lnstalment and oredlt sales, and the
exchange of property, as well as the sale thereof for
money, every closed transactlion constituting a sale.

The transaction whereby the possession of property is
trangferred but the seller retalns titlse as sscurlty for
the payment of the price shall be deemed a sale.

n(b) The term *retall sale! or 'retall sales' as
hereln used shall include all sules of mosor vehlcles
except those whereby the purchaser acqulres a motor
vehicie Tor the exclusive purpose of resale and not for
use,
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"3es. 5, The taxes levied in this Article shall be
solleoted by the Assessor and Collector of Taxes of the
county in which any such motor vehicle is first reglstered
or first transferred after such a sale; the Tax Collector
shall refuse to accept for registration or for transfer
any motor vehicle until the tax thereon 1is paid.

" L] ."

In the transactions bearing upon the question of
liablillty for the cne (1%) per eent motor vehioles sales tax
of the Maddox Milk Produots Co., Ino., in view of the decisions
and statutes hereinbefore set out and quoted, we conclude that
there was no sale by said company, a corporation, to the Crystal
Pure Dairies, a partnership. The corporation was owned by its
stookholders. It held the property belonging to it as a mere
trustee for its stookholders, (See citation ante). The stooke
holders formed a pertnership.: The sorporation wes diasolved
by oonsent of mll the stookholders. The officers and directors
became trustees for the stoskholders - who were the same persons.
The trustees have the statutory.right to settle the affairs of
the dissolved ocorporation., (Art. 1388Y, The corporation belonged
to its stookholders who are now partners, who now own the same
property that they owned when the corporation exlsted. The
owners as partners only adopted a different method other than
oorporate to earry on their businesa, whioch they had a legzal
right to do. The transfer was by operation of law. (Sec. 35,
Art, 1436-1, V. A. P. C.). The trustees, formerly officers and
directors of sald dissolved corporation, soting in the capasity
of reseivers in settling the affairs of the esorporation, whioch
was disBOIVOd' Sec, >3 Art. h 6-1' ao A, . G-, and Art. 1388,
R, C. S.) and there was no "sale" or "retaill sale" as contemplated
within Art. 7047k.

It 1s the opinion of thils Department that no liability
for the one (1%) per sent "Motor Vehicle Retail Seles Tax" in
the transaction was incurred, and the tax is not due and payabdle.
It is our further opinion that the Crystal Pure Dairies may
obtain certificates of title for any motor vehicla or vehicles
acquired in said transaction, as prescribed in Seoc. 35 of Art.
1436-1, V. A, ®. C., and that the provisions of Sec. 5, of
Article 7047k do not apply to the transesction under consideration.
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Je are herewith returaing your riles as reguested.

Yours very truly

e

By~ , O ST

Jos. ¥V, Fraka
Asglstant
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